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 1.  TIME:  9:00   CASE#: MSC15-01326 
CASE NAME: BREWER VS. DOE 
HEARING ON PETITION TO CONFIRM ARBITRATION AWARD 
FILED BY ALLSTATE INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Granted.  The petition establishes sufficient grounds, i.e., that the arbitration (demanded by Ms. 
Brewer) was conducted and resulted in a determination in favor of Allstate, which was issued on 
October 29, 2018.  There is no timely opposition.  The Court has received Ms. Brewer’s delivery 
of certain papers dated September 22, 2019, which is late.  Moreover, the opposition largely 
sets forth two facts: that there is outstanding discovery that she has served and has not been 
answered, and that she has filed a motion for reconsideration with the arbitrator.  The discovery 
requests and the motion for reconsideration also were sent on September 22, 2019.  These 
submissions are irrelevant for two reasons.  First, this case has been subject to a stay ordered 
by the Court on March 14, 2016, thus Ms. Brewer had no right to serve discovery.  (She did 
have the right to serve discovery in the arbitration, but the arbitration was completed last 
October.)  Second, Ms. Brewer offers no authority for the proposition that she has any right 
under the arbitration procedure to file a motion for reconsideration, which she has filed nearly 
eleven months after the arbitrator’s decision. 

 

  

 2.  TIME:  9:00   CASE#: MSC17-00376 
CASE NAME: RODRIGUEZ VS. FITNESS EVOLUTION 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY SYLVIA RODRIGUEZ 
* TENTATIVE RULING: * 
 
Hearing vacated and case stayed due to bankruptcy filing. 

 

  

 3.  TIME:  9:00   CASE#: MSC17-00929 
CASE NAME: LOPEZ VS HERSHA HOSPITALITY 
HEARING ON MOTION FOR FINAL APPROVAL OF CLASS ACTION SETTLEMENT 
FILED BY MARIA TERESA LOPEZ 
* TENTATIVE RULING: * 
 

             Plaintiffs have submitted a supplemental analysis of the settlement, based on a small 

increase in the class size (from 57 members to 71 members).  The Court finds that the change 

does not materially affect the prior findings.  The findings made by the Court in granting 

preliminary approval continue to apply, and will not be restated. 

 The notice to the class was provided, resulting in no opt-outs, with two objections, the 

nature of which has not been determined.  Each objecting employee indicated that she did not 

intend to appear at the hearing.    
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As to the cy pres payment, Bay Area Legal Aid is approved as the recipient.  Plaintiffs 

must comply with Code of Civil Procedure section 384.  Pursuant to that section, no later than 

30 days after expiration of the 180-day check-cashing period described in Paragraph 11 of the 

judgment, the parties “shall report to the court the total amount that was actually paid to the 

class members.  After the report is received, the court shall amend the judgment to direct the 

defendant to pay the sum of the unpaid residue or unclaimed or abandoned class members 

funds, plus any interest” that has accrued.  The parties shall submit a proposed amended 

judgment in compliance with this section.  The Court thereafter shall comply with Code of Civil 

Procedure section 384.5. 

             The motion is granted.  Plaintiffs are to submit the proposed judgment in accordance 
with Section XI of the Electronic Filing Order. 

 

  

 4.  TIME:  9:00   CASE#: MSC19-00021 
CASE NAME: VAN VOORHIS VS. YEE 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY BRUCE VAN VOORHIS 
* TENTATIVE RULING: * 
 
 Before the Court are the motion for summary adjudication brought by plaintiff Bruce 
Van Voorhis, and the motion for summary judgment or summary adjudication brought by the 
named defendants. 
 

Plaintiff’s motion is denied, as to all issues set forth in plaintiff’s separate statement.  
The basis for this ruling is set forth below. 

 
Defendants’ motion for summary judgment is denied.  Defendants’ motion for summary 

adjudication is granted as to all claims based on retirement payments for the years 2008-09 
through 2015-16; the Court finds that these claims are barred by both claim preclusion and 
issue preclusion.  The motion for summary adjudication is otherwise denied.  The basis for this 
ruling is set forth below.  

 
A. Evidentiary Matters. 
 
 A-1. Plaintiff’s Declaration And Request For Judicial Notice. 
 
Plaintiff requests judicial notice of four documents filed in what both sides refer to as the 

Mallano action, and an unpublished Court of Appeal decision arising from the Mallano action.  
(Plaintiff’s RJN, Exh. “A”.)  This was a class action lawsuit commenced on January 21, 2014 in 
Los Angeles County Superior Court, No. BC-533770.  The unopposed request is granted.  In the 
future, it would be helpful if plaintiff separately tabbed each document, rather than presenting a 
group of documents as one exhibit. 

 
Plaintiff has also filed a declaration in support of his motion.  (Plaintiff’s Evidence, 
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Exh. 3.)  The Court has not considered this declaration because it addresses matters beyond 
the agreed scope of these motions: whether the judgment in the Mallano action has claim 
preclusion or issue preclusion effect in this action. 
 

 A-2. Defendants’ Request For Judicial Notice. 
 

Defendants request judicial notice of plaintiff’s Complaint in this action, filed on 
January 8, 2019.  (RJN, Exh. “A”.)  Defendants also request judicial notice of 10 documents 
filed in the Mallano action.  (Defendants’ RJN, Exhs. “B” through “K”.)  This unopposed request 
is granted. 

 
B.  The Scope of These Motions. 
 
The parties agreed to file cross-motions for summary judgment or summary adjudication 

addressing the claim preclusion or issue preclusion effect of the judgment in the Mallano action.  
Insofar as the parties seek summary adjudication, the scope of these motions is further limited 
by statute as follows: 
 

A party may move for summary adjudication as to [1] one or more causes of action 
within an action, [2] one or more affirmative defenses, [3] one or more claims for 
damages, or [4] one or more issues of duty, if the party contends that the cause of action 
has no merit, that there is no affirmative defense to the cause of action, that there is no 
merit to an affirmative defense as to any cause of action, that there is no merit to a claim 
for damages, as specified in Section 3294 of the Civil Code, or that one or more 
defendants either owed or did not owe a duty to the plaintiff or plaintiffs.  [Bracketed 
numbers added.]  A motion for summary adjudication shall be granted only if it 
completely disposes of a cause of action, an affirmative defense, a claim for damages, 
or an issue of duty. 
 

(Code Civ. Proc., § 437c, subd. (f)(1).) 
 
 With one exception discussed below (plaintiff’s Issue No. 19), neither side seeks 
summary adjudication of a cause of action, an affirmative defense, or a claim for punitive 
damages.  Accordingly, summary adjudication may be granted only as to issues that may fairly 
be characterized as issues of duty. 
 
 C. Plaintiff’s Complaint. 
 
 Plaintiff is a former judicial officer who retired in 2003.  Plaintiff alleges nine causes 
of action for declaratory relief, each of which also seeks monetary damages.  These causes of 
action allege that defendants miscalculated plaintiff’s monthly retirement pay in various ways.  
Plaintiff seeks relief for the fiscal years 2016-17, 2017-18, 2018-19, “and/or for the earlier years 
that Defendants have been paying Plaintiff …”  (Complaint, p. 6, lines 27-29.) 
 
 D. The Law Governing Res Judicata. 
 
 The doctrine known as res judicata has two aspects: claim preclusion, and issue 
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preclusion.  (Boeken v. Philip Morris USA, Inc. (2010) 48 Cal.4th 788, 797.)  Both aspects must 
be considered in deciding these motions. 
 

Claim preclusion bars a party from bringing claims in a second action based on the same 
“primary right” as claims litigated in an earlier action.  (Id., at 797-798.)  Claim preclusion applies 
not only to claims were actually raised in the earlier action, but to any claim “within the scope of 
the action, related to the subject matter, and relevant to the issues so that it could have been 
raised.”  (Burdette v. Carrier Corp. (2008) 158 Cal.App.4th 1668, 1674-75.) 

 
Issue preclusion, also known as collateral estoppel, precludes the relitigation in a second 

action of issues decided in an earlier action.  Issue preclusion applies when (1) the issue is 
identical to an issue decided in a prior proceeding; (2) the issue was actually litigated; (3) the 
issue was necessarily decided; (4) the decision in the prior proceeding is final and on the merits; 
and (5) the party against whom collateral estoppel is asserted was a party to the prior 
proceeding or in privity with a party to the prior proceeding.  (Buesa v. City of Los Angeles 
(2009) 177 Cal.App.4th 1537, 1548.) 

 
 E. Terminology. 
 
 The calculation of judicial salary increases is based in part on “the average percentage 
salary increase for the current fiscal year” for other California state employees.  (Gov. Code, 
§ 68203, subd. (a).)  There are three possible formulas for deciding which salaries should be 
included when making this calculation. 
 

The Increase Formula 
 
 The Court will refer to the formula that plaintiff advocates in this action as the 
“Increase Formula.”  Under the Increase Formula, only salaries that increase are included.  
Salaries that remain the same, or salaries that decrease through furlough or enrollment in 
a personal leave program, are not included.  The result of this formula can never be a net 
decrease in judicial salaries. 
 
 The Court notes that plaintiff, in several places in his separate statement, appears 
to acknowledge the implications of subdivision (b)(2), added in 2016.  This provision requires 
CalHR to consider salaries that decrease as part of their calculation, for the fiscal years 2016-17 
forward.  Subdivision (b)(2) does not expressly state whether salaries that remain the same 
are considered.  
 

The Decrease Formula 
 

 The Court will refer to the formula that the defendants in the Mallano action advocated 
as the “Decrease Formula.”  Under the Decrease Formula, salaries that increase, salaries that 
remain the same, and salaries that decrease are all included.  The trial court in the Mallano 
action expressly rejected the Decrease Formula: 
 

The plain meaning of the words “salary increase” in Section 68203(a), denotes 
amounts by which a salary is made larger.  Thus, salary decreases are not 
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considered part of the definition of “salary increase.” 
 

(Defendants’ RJN, Exh. “I” [Statement of Decision, ¶ 28.].) 
 

The Zero Formula 
 
 The Court will refer to a third formula as the “Zero Formula.”  Under the Zero Formula, 
salaries that increase, salaries that remain the same, and salaries that decrease through 
furlough or enrollment in a personal leave program, are all included.  The difference between 
the Zero Formula and the Decrease Formula is that, under the Zero Formula, salaries that 
decrease are treated the same as salaries that remain the same, i.e., they are treated as a zero 
percent increase, so that there can never be a net decrease in judicial salaries.  The plaintiff in 
Mallano advocated for the Zero Formula, and the trial court applied that formula. 
 
 F. Defendants’ Motion. 
 
  F-1. Summary Adjudication. 
 

The Fiscal Years Covered By The Mallano Decision 
 
 A judgment was entered in the Mallano action on March 10, 2016.  (Defendants’ RJN, 
Exh. “K”.)  This judgment fixed the percentage increases that were to be used in calculating 
judicial retirement payments for the 2008-09 through 2015-16 fiscal years.  For example, 
addressing the 2008-09 fiscal year, the judgment provides as follows: 
 

2. a. Based on the statutory formula set forth in Government Code, 
Section 68203, and the average 0.97% salary increase granted to 
California state employees during fiscal 2008-2009, a judicial salary 
increase of 0.97% was mandated for California Judicial officers for fiscal 
2008-2009. 

 
[ … ] 
 
3. In accordance with the mandated judicial salary increases set forth above, 

class members were entitled to payments and benefits based on the 
following salaries: 

 
 a. Judicial Salaries for fiscal year 2008-2009. 
 
  i. Chief Justice of the 
   Supreme Court $ 231,076.00 

 
    [etc.] 
 
(Judgment, at pp. 3-4.) 
 
 The Court finds that claims for the 2008-09 through 2015-16 fiscal years are barred by 
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the claim preclusion aspect of res judicata. The same primary right, i.e., the right to receive 
properly calculated retirement payments for these fiscal years, was actually litigated in the 
Mallano action. 
 

Plaintiff asserts that he has discovered new calculation errors that were not actually 
litigated in the Mallano action.  As the legal authorities cited above hold, however, claim 
preclusion applies not only to claims that were actually litigated but also to claims that could 
have been litigated in the earlier action.  Any arguments concerning the calculation of monthly 
retirement payments for these fiscal years could have been raised in the Mallano action.  
Accordingly, claim preclusion applies. 
 

Plaintiff appears to acknowledge this point in the section of his opposition memorandum 
devoted to the asserted “inadequacy of counsel.”  Plaintiff states in pertinent part as follows: 
 

Class counsel should have complained about other flaws, but didn’t.  I say that I 
deserved adequate counsel.  Representing myself, I want the chance to prove 
that the government miscalculated in a different way and later I found out about 
it.  I admit that there was class counsel supposedly looking out for my interests 
(rather than just looking to get attorney’s fees).  …  Class counsel should have 
caught and prevented these errors.  Decreases were removed from the 
calculation but what happened with salaries that stayed the same is another 
question.  Counsel had an obligation to defend me better.  But there is a legal 
remedy for it.  You can let me pursue my case. 

 
(Opposition, pp. 16-17.)  While the Court understands plaintiff’s concern, the Court notes that if 
every disappointed client could avoid claim preclusion simply by questioning the competence of 
his or her own counsel in an earlier action, this exception would swallow the rule of claim 
preclusion.  It would also frustrate the strong public policy interest in the finality of judgments.  
(Cf., County of San Diego v. Gorham (2010) 186 Cal.App.4th 1215, 1229-30.) 
 
 The Court further finds that claims for the 2008-09 through 2015-16 fiscal years 
are barred by the issue preclusion aspect of res judicata.  In this new action, plaintiff alleges that 
defendants made various errors in calculating the percentage increases that retired judicial 
officers were entitled to for the 2008-09 through 2015-16 fiscal years.  The precise figures to be 
used in calculating those increases, however, were fixed by the judgment.  Accordingly, issue 
preclusion applies. 
 

The Zero Formula Calculation 
 

 Defendants also seek summary adjudication that plaintiff is barred, by issue preclusion, 
from “from challenging CalHR’s use of state employee salaries that do not increase in its 
calculations.”  (Defendants’ Separate Statement, p. 11.)  The Court finds that this can fairly be 
characterized as an issue of duty: defendants’ duty to calculate increases in a certain statutorily 
prescribed manner.  The Court denies summary adjudication of this issue because it is moot. 
 
 The issue is moot as to the 2008-09 through 2015-16 fiscal years, because the Court 
has already found that plaintiff’s claims for those years are barred by both claim preclusion and 
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issue preclusion.  The issue is moot as to subsequent fiscal years, because the governing 
statute, Government Code section 68203, was substantially amended in 2016.  The statute now 
reads in pertinent part as follows: 
 

(b) 
  

(1) For the purposes of this section, average percentage salary 
increases for California state employees shall be those increases 
as reported by the Department of Human Resources to the 
Controller in a pay letter. 

 [Emphasis added.] 
 

(2) For purposes of this section the average percentage 
salary increase for the current fiscal year for California 
state employees shall be reduced by the average percentage 
salary decrease resulting from the furlough or enrollment in a 
personal leave program of California state employees in that 
current fiscal year, as determined by the Department of Human 
Resources, in consultation with the Department of Finance. 

 
(3) If the reduction required pursuant to paragraph (2) results in a 

percentage that is equal to or less than zero, the salary of each 
justice and judge named in Sections 68200 to 68202, inclusive, 
and 68203.1 shall not be increased. 

 
The amendment, inter alia, did the following: (1) it added subdivision designation (b)(1); (2) it 
amended subdivision (b)(1) by adding the language “average percentage,” “California,”  and “to 
the State Controller in a pay letter,” and; (3) it added subdivisions (b)(2) and (b)(3). 
 
 While the Court need not rule on the issue at this time, the Court’s preliminary 
assessment is that, in these amendments, the Legislature is adopting the Decrease Formula 
that was rejected by both the trial court and the Court of Appeal in Mallano.  Regardless, the 
Legislature has made a substantial change to the formula for calculating judicial salary 
increases.  Accordingly, this aspect of defendants’ motion is governed by the rule that “when the 
current claim of issue preclusion involves different substantive law the second action does not 
present the same issue as the first.”  (California Hospital Assn. v. Maxwell-Jolly (2010) 188 
Cal.App.4th 559, 573.) 
 
 On this point, while the Court need not decide the issue now, the Court notes the 
theoretical possibility that defendants are misreading the effect of the amendments.  In their 
opening memorandum, defendants state that the amendments direct CalHR to include in their 
calculation “state employee salaries that do not change ...”  (Memorandum, p. 29, lines 11-14.)  
In fact, the amendments are silent on the issue of state employee salaries that do not change.  
Subdivision (b)(1) expressly addresses only salary increases, and subdivision (b)(2) expressly 
addresses only salary decreases. 
 
 In future proceedings, the Court will need to decide this question of statutory 
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interpretation.  The question is important, because if salaries that do not change are included in 
the Government Code section 68203 calculation, this will moderate judicial salary increases that 
would otherwise be higher.  The Court’s preliminary, nonbinding assessment is that it would be 
a more reasonable interpretation of the statute to include salaries that do not change in the 
calculation.  Otherwise, in a year when only a few bargaining units receive salary increases and 
most salaries remain the same, judicial officers would receive what might fairly be characterized 
as a windfall.  That is a question for another day. 
 
  F-2. Summary Judgment. 
 
 As was noted above, plaintiff seeks relief for the fiscal years 2016-17, 2017-18, and 
2018-19.  (Complaint, p. 6, lines 27-29.)  The Court has denied defendants’ motion for summary 
judgment, because the Court cannot grant summary adjudication of these claims. 
 

The Court cannot grant summary adjudication of these claims on the ground of claim 
preclusion, because the Mallano judgment was entered in March 2016, before the 2016-17 
fiscal year began.  Plaintiff could not have raised claims for fiscal years after the 2015-16 fiscal 
year in the Mallano action. 

 
The Court cannot grant summary adjudication of these issues on the ground of issue 

preclusion, for two reasons.  First, as noted above, Government Code section 68203 was 
substantially amended in 2016.  Second, plaintiff alleges types of calculation errors in this action 
that were not litigated in the Mallano action. 

 
The Court acknowledges that, if section 68203 had not been amended in 2016, 

the judgment in Mallano would have had issue preclusion effect concerning the correct 
interpretation of section 68203.  (See, California Hospital Assn. v. Maxwell-Jolly (2010) 
188 Cal.App.4th 559, 573.  See also Huber v. Jackson (2009) 175 Cal.App.4th 663, 677-678; 
Powers v. Floersheim (1967) 256 Cal.App.2d 223, 229-230.)  Even in that situation, however, 
the Court could not grant summary judgment based on issue preclusion, because of the new 
calculation errors alleged in this action. 

 
 G. Plaintiff’s Motion. 
 
  G-1. Overview. 
 
 Plaintiff’s motion seeks summary adjudication of 19 issues of duty.  Plaintiff argues that 
defendant is barred by issue preclusion from relitigating these issues.  The motion is denied as 
to each of these issues. 
 
 As was noted above (and with the exception of Issue No. 19), the Court may grant 
summary adjudication only of an issue of duty.  Further, because plaintiff’s causes of action 
are all for declaratory relief, the Court can only grant summary adjudication of an issue of duty 
concerning which there is now an “actual controversy” between plaintiff and defendants: 
 

Before a controversy is ripe for adjudication it " 'must be definite and concrete, 
touching the legal relations of parties having adverse legal interests.  [Citation.]  
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It must be a real and substantial controversy admitting of specific relief through a 
decree of a conclusive character, as distinguished from an opinion advising what 
the law would be upon a hypothetical state of facts.' "  [Citations omitted.]  "The 
'actual controversy' referred to in [Code of Civil Procedure section 1060] is one 
which admits of definitive and conclusive relief by judgment within the field of 
judicial administration, as distinguished from an advisory opinion upon a 
particular or hypothetical state of facts. The judgment must decree, not suggest, 
what the parties may or may not do. [Citations.]"  [Citation omitted.]  
"The principle that courts will not entertain an action which is not founded on an 
actual controversy is a tenet of common law jurisprudence, the precise content of 
which is difficult to define and hard to apply.... A controversy is 'ripe' when it has 
reached, but has not passed, the point that the facts have sufficiently congealed 
to permit an intelligent and useful decision to be made."  [Citation omitted.] 

 
(Alameda County Land Use Assn. v. City of Hayward (1995) 38 Cal.App.4th 1716, 1722.)  
The Court cannot simply issue a declaration of duties in the abstract. 
 
 Finally, given the Court’s ruling on defendants’ motion for summary adjudication, 
the Court can only grant summary adjudication of an issue of duty concerning the fiscal years 
2016-17, 2017-18, and 2018-19.  Plaintiff is barred by claim preclusion and issue preclusion 
from raising issues concerning earlier fiscal years. 
 
 The Court has denied plaintiff’s motion for summary adjudication because the Court has 
not been able to identify any issue that (1) was actually litigated and decided in the Mallano 
action, (2) is also at issue in this action, and (3) concerning which there is evidence of an actual 
controversy between plaintiff and defendants.  The Court notes that it has not been well aided 
in this task by the manner in which plaintiff has structured his separate statement. 
 
 Thus, plaintiff’s Issue No. 1 reads as follows: 
 

ISSUE 1 -  As to all causes of action, the status of the parties establishes 
enforceable rights of plaintiff and duties of defendants possibly by 
issue preclusion under Mallano v. Chiang as to the itemized issues 
of duty.  [Emphasis added.] 

 
The Court finds the use of the word “possibly” problematic.  To be meaningful, summary 
adjudication would have to decide an issue of duty definitively, not “possibly.”  Further, 
following this statement of Issue No. 1 are a series of 17 disjointed facts that do not intelligibly 
reference an issue of duty that defendants are barred from relitigating under the doctrine of 
issue preclusion. 
 
 Many of the 17 facts are not “itemized” issues of duty but abstract legal propositions.  
For example, Fact Nos. 1 and 2 read as follows: 
 

1. Judges are elected state officers.  California Constitution, Article VI, 
Section 16; Ex. 1, Mallano I, page 4. 
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2. Laws setting the salaries of elected state officers are appropriations.  
Article III, section 4 of the California Constitution; Ex. 1, Mallano I, 19. 

 
Plaintiff has not shown that either of these abstract legal propositions was contested by 
the defendants in the Mallano action, or is contested by defendants in the present action. 
 
 Some of the 17 facts contain no reference at all to the Mallano action.  For example, 
Fact No. 17 reads as follows: 
 

17. As a retired judge, beginning October 16, 2011, Plaintiff has been entitled 
to retirement benefits, equal to 62.56.16% of the active Superior Court 
judicial salary (JRS I or Tier  I), including increases in retirement benefits 
based upon increases in judicial compensation under Section 68203.  
He has been receiving monthly payments from JRS since November 
2011.  Ex. 3 Van Voorhis declaration 1:6-2:26; Government Code 
Section 75033.5. 

 
It is not clear whether this issue is one of the “itemized” issues of duty that plaintiff wishes to 
have the Court find are “possibly” governed by issue preclusion, but in the absence of a 
reference to where this issue was decided in the Mallano action, the Court cannot make such 
a finding. 
 
 In sum, plaintiff’s motion appears to be invoking the summary adjudication statute as it 
existed before the 1990 amendments to that statute.  The Court of Appeal has noted the effect 
and purpose of those amendments as follows: 
 

Prior to the 1990 amendment to the summary adjudication statute, parties could 
seek summary adjudication on any issues raised in a case. The 1990 
amendment limited summary adjudication motions to a cause of action, an 
affirmative defense, a claim for punitive damages, or an issue of duty.  (Stats. 
1990, ch. 1561, § 2, p. 7330.)  The amendment was proposed by the California 
Judges Association, which took the position that “it is a waste of court time to 
attempt to resolve issues if the resolution of those issues will not result in 
summary adjudication of a cause of action or affirmative defense.  [Emphasis 
added.]  Since the cause of action must still be tried, much of the same evidence 
will be reconsidered by the court at the time of trial.”  (Sen. Com. on Judiciary, 
Analysis of Sen. Bill No. 2594 (1989–1990 Reg. Sess.) as amended May 7, 
1990, pp. 2–3.)  The clear purpose of the amendment was to “‘stop the practice 
of adjudication of facts or adjudication of issues that do not completely dispose of 
a cause of action or a defense.’”  [Citation omitted.] 
 

(Paramount Petroleum Corp. v. Superior Court (2014) 227 Cal.App.4th 226, 241-242.)  
The general rule is that non-dispositive issues are not appropriate for summary adjudication, 
and plaintiff has not demonstrated that the duty exception to this general rule applies in the 
case at bar. 
 
  G-2. Specific Issues. 
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Issue No. 2 

 
 In Issue No. 2, plaintiff seeks a determination that “no change in the language of 
Section 68203 since Mallano v. Chiang has caused there to be a change in Defendants’ duties 
regarding lawfully paying under Section 68203.”  (Fact No. 21.)  The Court has denied summary 
adjudication of this issue because, as stated above, the Court finds the 2016 changes to the text 
of the statute to be substantial. 
 
 Plaintiff refers only to the addition of the language “in a pay letter.”  Plaintiff ignores the 
other changes, which include amending subdivision (b)(1) by adding the language “average 
percentage,” and by adding subdivisions (b)(2) and (b)(3).  Subdivision (b)(2) changed the 
formula for calculating increases by providing as follows: 
 

For purposes of this section the average percentage salary increase for the 
current fiscal year for California state employees shall be reduced by the average 
percentage salary decrease resulting from the furlough or enrollment in a 
personal leave program of California state employees in that current fiscal year, 
as determined by the Department of Human Resources, in consultation with the 
Department of Finance. 
 

This is a substantial change. 
 
 Plaintiff refers to the Court’s order overruling defendants’ demurrer.  The Court there 
found that issue preclusion applied, but to a different legal question: whether defendants were 
properly named as parties to this action.  The Court was not dealing with the formula for 
calculating increases under section 68203. 
 

Issue No. 3 
 

 In Issue No. 3, plaintiff seeks summary adjudication that “Section 68203, including the 
amended version, did not create a prerequisite for enforcement of a duty of Defendants under 
Section 68203 that Plaintiff must sue the California Department of Human Resources (Cal HR) 
to compel CalHR to issue new and/or corrected pay letters.”  (Fact No. 22.)  The Court cannot 
grant summary adjudication of this issue based on issue preclusion, because plaintiff’s only 
surviving claims are for fiscal years after the effective date of the 2016 amendments to section 
68203, and Mallano did not address the amended statute. 
 
 However, Issue No. 3 does highlight a question that may arise in future proceedings, 
given that the Court has now granted summary adjudication of all claims for the fiscal years 
preceding the statutory amendment.  This case is in a decidedly different posture than it was 
when the Court overruled defendants’ demurrer based on the issue preclusion effect of the 
judgment in Mallano. 
 

Section 68203 now expressly requires defendants to base their calculations on 
a pay letter from CalHR.  If plaintiff is alleging that CalHR made a mistake in its calculations, 
as opposed to defendants making a mistake in how they applied the calculations provided by 
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CalHR, it is not clear what effective relief the Court can grant plaintiff without CalHR being 
brought into this action as a party defendant.  It would appear that the Court could not order 
defendants to make judicial retirement payments in amounts inconsistent with an extant and 
uncorrected pay letter, given the new statutory language. 
 

Issue Nos. 5, 6, 9, 10, 12, 13, 15, and 16 
 

 In Issue Nos. 5, 6, 9, 10, 12, 13, 15, and 16, plaintiff appears to be contending that 
defendants have a duty to second-guess the calculations provided by CalHR, and that 
defendants have various unspecified “duties regarding safeguarding accuracy.”  In addition to 
the fact that plaintiff has phrased these duties in a manner that is too vague to be 
understandable, the Court finds that Mallano did not actually and necessarily decide that 
defendants have any such duties.  The court in Mallano held that the defendants had a duty 
to calculate retirement increases even in the absence of a pay letter, but it did not hold that 
defendants had a duty to second-guess figures provided by CalHR or to otherwise 
‘safeguard accuracy’. 
 
 The Court is not holding that defendants owe no duty to accurately calculate judicial 
retirement pay based on the statutory formula prescribed by Government Code section 68203.  
The Court is merely holding that plaintiff has failed to frame the issue in a manner that can be 
decided by summary adjudication based on issue preclusion. 
 

Issue No. 14 
 

 Defendant seeks summary adjudication that “salaries that do not increase may not 
be considered by the correct calculation formula [subject to special provisions, such as under 
new Section 68203(b)(2) for reductions].”  There are two problems with this aspect of 
plaintiff’s motion. 
 
 First, the trial court in Mallano adopted the Zero Formula in making its calculations.  
If summary adjudication on this point were appropriate, the Court would have to grant summary 
adjudication in defendants’ favor, not plaintiff’s.  As was noted above, under the Zero Formula, 
salaries that increase, salaries that remain the same, and salaries that decrease through 
furlough or enrollment in a personal leave program, are all included. 
 
 Second, as has been discussed above, there was a substantial statutory change to 
section 68203 in 2016.  While plaintiff’s interpretation of the amended statute may be correct, 
the matter is not governed by issue preclusion. 
 

Issue No. 19 
 

 In Issue No. 19, plaintiff seeks to summarily adjudicate defendants’ affirmative defense 
of the statute of limitations.  This is beyond the agreed scope of these motions, which are limited 
to the claim preclusion or issue preclusion effect of the judgment entered in the Mallano action. 
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 5.  TIME:  9:00   CASE#: MSC19-00021 
CASE NAME: VAN VOORHIS VS. YEE 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appearances required.  The Court’s ruling on defendants’ motion for summary adjudication has 
considerably narrowed the issues that will be tried in this action.  The parties should be 
prepared to address whether discovery is necessary to resolve the remaining issues, or whether 
they might be resolved through briefing and a joint statement of stipulated facts. 

 

  

 6.  TIME:  9:00   CASE#: MSC19-00021 
CASE NAME: VAN VOORHIS VS YEE 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY DEFENDANTS 
* TENTATIVE RULING: * 
 
Please see Line 4. 

 

 

 
ADD-ON 

 

7.  TIME:  9:05   CASE#: MSC17-00929 
CASE NAME: LOPEZ VS. HERSHA HOSPITALITY 
HEARING ON MOTION FOR ATTORNEY FEES, COSTS, ENHANCEMENT AWARD 
FILED BY MARIA TERESA LOPEZ 
* TENTATIVE RULING: * 
 

Plaintiffs seek one-third of the total settlement amount as fees, relying on the “common 

fund” theory.  Even a proper common fund-based fee award, however, should be reviewed 

through a lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal. 5th 480, 

503, the Supreme Court endorsed the use of a lodestar cross-check as a way to determine 

whether the percentage allocated is reasonable.  It stated:  “If the multiplier calculated by means 

of a lodestar cross-check is extraordinarily high or low, the trial court should consider whether 

the percentage used should be adjusted so as to bring the imputed multiplier within a justifiable 

range, but the court is not necessarily required to make such an adjustment.”  (Id., at 505.)  

Counsel in this case has not provided the information necessary to make such analysis.   

Plaintiffs have calculated a lodestar fee of $124,242, based on 222.85 hours spent, at 

hourly rates of $700 per hour for lead counsel and $450 per hour for associates.  Accordingly, 

the requested fee actually is less than half of the lodestar amount.  Under these circumstances, 

no adjustment is required and the one-third fee is approved. 
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As to the representative award of $7,500, counsel represents that Ms. Lopez executed a 

broad release, risked retaliation in the workplace, and spent time participating in the matter.  No 

declaration from either counsel or Ms. Lopez attests more specifically to her investment of time, 

whether she had any other claims of value, or was actually subjected to any retaliation either by 

defendant or any other employer.  Nonetheless, the documentation is minimally sufficient for the 

amount requested, and is approved. 

The motion is granted.  Plaintiffs are to submit the proposed order in accordance with 

Section XI of the Electronic Filing Order. 

 

 

 


